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JUDGMENT 

1.  In this case accused Sri Rajen Newar is put for trial for 

allegation of charge u/s 376 of the IPC.  

THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
  
 
SESSIONS CASE NO.         :-     144 of 2012 

(Under Section 376 of the IPC, arising 
out of G.R. Case No.  978 of 2011) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Sri Rajen Newar 
Son of Sri Mon Bahadur Newar 
Resident of Tarajan, 
Police Station – Jamuguri 
Dist:- Sonitpur, Assam.   
 

Date of framing Charge :- 27/06/2012 
 

Date of Recording Evidence :- 06/08/2012, 24/02/2015, 
07/04/2015, 19/04/2015, 
04/06/2016& 12/08/2016.  
   

Date of Recording Evidence of DW :- 22/11/2016 

Date of examination of accused u/s 
313 Cr.P.C 

:- 23/08/2016.  
  
 

Date of Argument :- 28/11/2016 
  
 

Date of Judgment :- 29/11/2016.  
  
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Mr. S.E. Alam, Sr. Advocate.  
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2.  The factual matrix according to the FIR, in brief is that on or 

about 10.30 a.m. of 18-05-2011, while the informant’s 13 years old 

daughter was lying in bed due to stomach pain accused taking the 

advantage of absence of any of the family members entered into her 

room closed the door, gagged her mouth and committed rape on her.  

Hence, this prosecution case.  Accordingly, an ejahar was filed by the 

complainant Ram Bahadur Dornal before the O/C Jamuguri Police 

Station on 18-05-2011.         

3.  On receipt of the aforementioned FIR, the O/C Jamuguri Police 

Station registered Jamuguri P.S. Case No. 46/11 u/s 376(F) of the IPC.  

After completion of usual investigation, the O/C Jamuguri Police 

Station sent up the case for trial against the accused Rajen Newar u/s 

376(F) of the IPC.  

4. On being appeared the accused person before this Court, my 

learned predecessor-in-Court, after hearing both parties, framed 

charge u/s 376  of the IPC against the accused Rajen Newar. 

Particulars of the charge were read over, explained to the accused to 

which he pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as 

eight numbers of witnesses. After completion of prosecution evidence, 

statement of the accused is recorded u/s 313 Cr.P.C. All the allegations 

made against the accused and the evidence appears against the 

accused are put before him for his explanation where he denied the 

allegation and declined to adduce defence evidence.  

6. To buttress the defence, the accused examined two 

defence witnesses.  

   

7.  I have also heard the argument put forward by the learned 

counsels of both sides.   
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8. The point for decision in this case is that - 

(1) “ Whether the accused on or about 10.30 a.m. of 18-

05-2011 at Towbhanga under Jamuguri Police Station 

committed rape upon the victim and thereby committed 

an offence punishable under section 376   of the IPC?   

 

Reasons, Decisions and reason for decision. 

9. To arrive at the judicial decision, let me appreciate the 

evidence on record. 

10. PW 1, Dr. (Mrs) Indira Gogoi,  has stated that on 18-05-2011 

she was posted as Sr. Medical & Health Officer in the Kanaklata Civil 

Hospital, Tezpur and on that day, on police requisition, with reference 

to Jamuguri PS Case No. 45 of 2011 u/s 376(f) of the IPC, she 

examined  Miss Binita Devi, D/O Ram Bahadur Dehal of village Torajan 

under jamuguri PS, in presence of her mother Smt. Monika Devi and 

on being escorted and identified by WPC Mrs. Anju Hazarika and her 

findings are as follows:      

 Height – 140 cm., Weight – 35 Kg, Teeth – 24 in numbers. 

Built- average, Gait normal and cloth intact.  Secondary sexual 

characters- well developed. Pubic and axillary hair developed. There is 

no mark of violence on her private parts or other parts of her body. 

Vulva and vagina are well developed and shows no injury marks. 

Hymen absent.    

Radio-logical report (the report was done by Dr. P.K. 

Barman at Assam X-ray Clinic & Laboratory, Tezpur). 

Elbow joint: All epiphysis of the bones around the left elbow 

joint have fused with their respective shafts. 

Iliac crest :  Epiphysis of iliac crest has appeared, but 

remains open.  

Wrist Joint : Union of the epiphysis of the lower ends of the left 

radius and ulna are not complete.   

Age of the person under investigation is below 18 years.  
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Vaginal smear examination  report : no spermatozoa found.    

 OPINION: 

1. Actual age of the patient was below 18 years. 

2. No injury marks seen on her private parts and any 
other parts of the body.  

3.  No sign and symptoms of recent sexual intercourse 
seen at the time of examination.     

Ext. 1 is the Medical Report and Ext. 1(1) is her signature.  

  PW 1 admitted in cross-examination that ossification test is the 

surer test for determining the age of the patient. However, it is not the 

surest test for determining the age of a person, there is always 

variation of two years on either side. Fusion of iliac bone completes at 

the age of 21 years. In this case epiphysis of the iliac bone has 

appeared. She has also admitted that a virgin girl, if raped by stout 

adult male, there must be some injury on the private part. But in the 

instant case, no such injury was found on the body of the victim. In 

this case no DNA test was also done. Accordingly to the Radiological 

report, the age of the victim girl is not below 18 years.    

11.  PW 2, the victim stated that she knows accused Rajen Newar. 

The occurrence took place on 18-05-2011 at about 10.30 a.m. at her 

residence. On that day at about 9 a.m. her mother and father went to 

market and no one else was at home. Accused Rajen Newar came to 

her house and asked where her father and mother had gone and when 

she informed both her parents had gone to market. She asked him to 

come only when her parent came back. She was taking rest in bed in 

stomach pain. At that time accused came and gagged her mouth and 

forcefully committed rape on her. At that time her father’s elder 

brother saw the incident and separated the accused from her and she 

informed him that she tells everything to her parents and thereafter 

the accused left her house.  
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    At that time of incident her uncle (father’s elder 

brother) Sri Chandra Br. Dornal was in the kitchen of their house and 

her younger brothers Pradip and Pranab were playing outside. At 3 

p.m. her parents came back to the house.  She informed her parents 

about the incident on their return and her father lodged the FIR before 

the Police. Police brought her to Kanaklata Civil Hospital, Tezpur for 

medical examination. She was also brought to Court for recording her 

statement. Her statement was recorded in Court.  Ext. 1(1) and 1(2) 

are her signatures. At the time of incident, she was studying in class 

VII and was 13 years of age at that time. Whatever she has stated 

today she also stated before the Magistrate when she was brought for 

recording statement.   

 In cross-examination she admitted that she has appeared in 

the final examination of Matric. She has also admitted that she was 

born in Guwahati as her mother belongs to Guwahati. Her mother’s 

name is Monika Devi. She gave her Birth Certificate from Guwahati. 

She further admitted that when the accused came to their house, she 

was sitting in the middle room of their house. Both her elder brothers 

were along with her at that time.  The accused went out when she 

informed him that her parents were not at home. She further admitted 

that immediately after the incident they did not raise any hue and cry. 

On that day, she has not informed anybody of their neighbours about 

the incident. She felt tenderness on her face for gagging her mouth by 

the accused. She has not shown her tenderness to the Doctor. On the 

same night she was examined by the doctor. She also admitted that 

she suffered injury on her private parts due to forcible rape. Doctor 

examined the said injuries sustained by her.  

12. PW 3 Sri Ram Bahadur Dornal, the father of the victim stated 

that on 18-05-2011 he along with his wife Manika Devi went to weekly 

market at Dholaibil. At about 12.30 p.m. they returned to home at 

Tarajan. His wife reached home before him and she informed me over 

mobile phone that our daughter has been raped by Rajen Newar. At 
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that time he was at Toubhanga Centre. His wife came along with his 

daughter to Toubhanga Centre and on enquiry his daughter informed   

that she was sleeping in their house and Rajen Newar grabbed her 

mouth and raped her. Thereafter he took his daughter to Dholaibil 

Hospital. In the hospital, he was informed that unless police is 

informed they will not take up this case, therefore, he went to 

Jamuguri Police Station. In the Police Station with the help of one 

Tridip, he lodged the FIR. The FIR was lodged as per the version of his 

daughter. Ext. 2 is the FIR and Ext. 2(1) is his signature. Thereafter, 

Police brought his daughter to Kanaklata Civil Hospital, Tezpur. On 

next day, his daughter was brought to the Court. At the time of 

incident his daughter was 13 years old. Ext. 3 is the application filed by 

him on 21-07-2014 before this Court. Ext. 3(1), 3(2) and 3(3) are his 

signatures. Ext. 4 is the Birth Certificate issued by Director of Health 

Services, North Jamuguri PHC. Ext. 5 is the Discharge Certificate of 

Gauhati Medical College & Hospital, Guwahati.             

13. PW 4, Smti Monika Devi deposed that she knows the accused 

namely Rajen Newar. Victim is her daughter. On 18-05-2011 she along 

with her husband went to weekly market at Dholaibil. At about 12.30 

p.m. she returned to home at Tarajan.  When she reached home her 

daughter Binita started crying and she told her that as when she was 

having a stomach pain and she was sleeping on bed, accused Rajen 

Newar entered into our house secretly grabbed her mouth and had 

committed raped her. At that time her brother-in-law Chandra Bahadur 

Dornal, who is a dumb person saw the incident and drove him away.  

Thereafter she took her daughter to Dholaibil Hospital and on the way 

at Centre she met her husband. From hospital they went to Police 

station and her husband lodged the FIR.  

In cross-examination she admitted that her house is situated 

on the western side of the village road. Just front of her house on the 

other side is the house of Pabitri Darjee and the house of Gopal Khorel 

and Tankamaya Khatowal are also nearby on the opposite side. On the 
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southern side of her house is the house of Prasad Newar. These 

people came to her house after the incidence. These people also know 

about the incident. 

14.   PW 5 Ritu Saikia who turned hostile. The unhostile portion of 

his statement is that he knows the accused namely Rajen Newar. He 

also knows Victim Binita Devi who is his neighbour. About 4 years 

back, at about 9 a.m. in the morning, he went out of his home to go to 

Toubhanga Centre. He met Rajen infront of his house. He asked him 

whether he will go to school, he answered that he will go. He 

remained in Toubhanga centre and gossiping with his friends and 

returned back home at about 1.30 p.m. He saw a gathering near his 

house and there he came to know that Rajen Newar has raped Binita 

Devi.     

15.   PW 6 Sri Bhim Prasad Sitola who also turned hostile. 

The unhostile portion of his statement is that he knows the accused 

namely Rajen Newar. He also know Victim Binita Devi who is their 

neighbour. About 5 years back, in the morning at about 9/10 a.m., he 

went to the house of Ram Bahadur Dornal. On that day, he saw Rajen 

Newar going out of his house towards north.    

16. PW 7, Sri Chandra Bahadur Dornal, who is  a deaf and dumb 

one, so he deposed with signs and gestures. He could not show any 

sign to state his age, father’s name and his relationship with the 

victim. He only showed gestures about the incident. When he was 

asked by the learned PP in his sign language as to when the 

occurrence took place, the witness could not state as to how many 

years ago the occurrence took place. Again on being asked about the 

time of occurrence he stated in sign language that the occurrence took 

place at noon. In sign language the witness stated that the occurrence 

took place inside the house and at that time he was outside the house. 

The witness again told by sign language that at that time there two 

other persons were with him and two kids were also present. The 

witness stated by sign language that on the bed the accused had 
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gagged the mouth of the victim. The witness again told by sign 

language that when he had entered into the room, on seeing him, the 

accused fled away.    

 In cross-examination he admitted that at the time of 

occurrence another person had come to his house to repair the 

bamboo handle of a digging hoe. At the time of occurrence that 

person was with him.  

17. PW 8 Sri Joseph V. Keivon, S.I of police has stated that on 18-

05-2011 he was posted at Jamuguri Police Station as Attached Officer.   

On that day, complainant Ram Bahadur Dornal had lodged an ejahar 

before the O/C Tarun Kr Medhi of Jamuguri Police Station alleging that 

on 18-05-2011 at about 10.30 a.m. accused Sri Rajen Newar had 

raped his minor daughter Binita Devi, aged about 13 years, when the 

complainant and his wife were absent in his house. She reported the 

matter to the complainant on his return. Ext. 2 is the said FIR and Ext. 

2(2) is the signature of then O/C Tarun Kr Medhi with his note. The 

O/C endorsed the investigation of this case to him and accordingly he 

took up the investigation. The complainant and the victim were 

present at the police station so he had recorded their statements in 

the Police station itself. After recording the statement of the victim girl 

he sent her to the Civil Hospital, Tezpur for medical examination and 

he also produced the victim girl before a Magistrate for recording her 

statement. On 18-05-2011 itself he sent the victim girl for medical 

examination and for recording her statement. But as it was already 

late the statement of the victim was not recorded u/s 164 Cr.P.C. on 

that day.  

  On 18-05-2011 he visited the place of occurrence at Tarajan 

Toubhanga. He had prepared the sketch map of the place of 

occurrence. Ext. 6 is the sketch map and Ext. 6(1) is his signature. He 

could not arrest the accused. He was allowed anticipatory bail after 

three weeks of the occurrence. During investigation he had recorded 

the statements of other witnesses and also seized some medical 
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documents pertaining to Rajen Newar.  The accused worked at DIET 

so he had seized the attendance Register of that Institution. Lateron 

he gave custody of the said document to the Principal of DIET. After 

conclusion of investigation, he collected the medical report of the 

victim girl and submitted the charge sheet against the accused Rajen 

Newar u/s 376 (F) of the IPC. Ext. 7 is the charge sheet and Ext. 7(1) 

is his signature.  

 The witness Rintu Saikia had stated before him that when he 

reached the house of the complainant he saw the accused coming out 

of the house of the complainant and it was about 10 a.m. in the 

morning.  

 The witness Bhim Prasad Sitola had stated before him that he 

saw the accused Rajen Newar coming out of the house of the 

complainant.  

 Ext. 8 is the case diary, Ext. 8(1) is the relevant statement of 

witness Rintu Saikia and Ext. 8(2) is his signature. Ext. 8(3) the 

relevant statement of witness Bhim Prasad Sitola and Ext. 8(4) is his 

signature.    

18.  These much is the evidence of the prosecution case. Defence 

plea is total denial only stating that the case was filed against him due 

to quarrel and enmity took place in between the complainant and the 

accused for support of difference of political party.  

19.  DW 1 Sri Loknath Upaydhaya has stated that the village 

Tarajan is opposite of their village. In Tarajan there is a LP School. He 

was a President of School Managing Committee of the said school in 

the year, 2007, 2008 and 2009. In the said Tarajan School a post of 

Siksha Karmi was remained vacant. In that post, the wife of Rajen 

Newar Smt. Joseda Devi was selected but some of the local person 

restrained in joining the said Joseda Devi. They even taken agitation 

by programme of “Tolabandha”. After completion of his tenure Ram 
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Bahadur Dornal has joined in the said Siksha Karmi. Since then there is 

a dispute in between the complainant and the accused.  

 In cross-examination he admitted that he has appeared 

before the court on receipt of summons. He also admitted that there is 

a dispute in between Ram Bahadur Dornal and Rajen Newar. He 

admitted that he has not taken any document to show that Joseda 

Devi was appointed as a Siksha Karmi. He also admitted that he has 

not produced any document to show that he was a President of 

Tarajan LP School from 2007 to 2009. 

20. DW 2 Sri Krishna Prasad Sharma has stated that the accused is 

a supporter of AGP Party and Ram Bahadur Dornal is a supporter of 

CPM. The incident took place on 03-04-2011. At that time, the general 

election of MLA was held. At about 9.30/10 a.m. some of the 

supporters of the CPM entered into the house of Rajen Newar then a 

“hulasthul” took place in their house. While he came out to their gate 

he saw the said people were came out from the house of Rajen Newar. 

They came to know that School Managing Committee was created for 

Taranjan LP School.  

 In cross-examination, he admitted that he has not been to the 

place of occurrence. He cannot recall who was the member of CPM on 

03-04-2011.        

21. Learned Public prosecutor, Sonitpur, submitted that the 

prosecution has ably proved all the ingredients of alleged charge 

beyond all reasonable doubt as such required to be convicted under 

said charge.   

22. Learned counsel for the accused submitted that only the 

witness in the instant case is the victim who is not at all reliable 

because, she stated some statement in sometimes and some 

statement in another time. Her statement is totally contradictory. 

Besides that her date of birth is also doubtful. Ext. 4 and 5 are the 
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documents of age of the victim, submitted by the prosecution, is quite 

contradictory. Therefore, the accused is entitled to get acquittal.  

 Learned counsel for the accused to fortify his argument 

submitted the following case laws: 

(1) (2008) 1 GLR 111 (para 18), (2) (2015) 3 SCC (Cri) 82, 

(3) (1997) 1 GLR 311 (para 5),  (4) (1996) 1 GLR Page 79, 

(5) (1996) 1 GLR Page 99, (6) (1995) 1 GLR Page 421, 

(7) (2010) 1 SCC (Cri) Page 460 (Head Note C),  

(8) 2003 (3) GLT 469, (9) (1996) 2 GLR Page 291 and  

(9) (2011) 3 SCC (Cri) 61 (para 44). 

23. Keeping in mind the argument advanced by learned counsel for 

both parties, I am going to dispose of the case as follows.  

24. It is a settled legal position that once the statement of 

prosecutrix inspires confidence and is accepted by the court as such, 

the conviction can be based only on the solitary evidence of the 

prosecution and no corroboration would be required unless there are 

compelling reasons which necessitate the court for corroboration of her 

statement. Corroboration of testimony of the prosecutrix as a condition 

for Judicial reliance is not a requirement of law but a guidance of 

prudence under the given facts and circumstances. Minor 

contradictions or insignificant discrepancies should not be a ground for 

throwing out an otherwise reliable prosecution case. A prosecutrix 

complaining of having been a victim of the offence of rape is not an 

accomplice after the crime. Her testimony has to be appreciated on the 

principle of probabilities just as the testimony of any other witness, a 

high degree of probability having been shown to exist in view of the 

subject matter being a criminal charge. However, if the court finds it 

difficult to accept the version of the prosecutrix on its face value, it 

may search for evidence, direct or substantial, which may lend 

assurance to her testimony.  
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 Leaving this aspect of the matter aside for a while, I am taking 

out another aspect of the matter. Here in this case the ejahar was 

lodged by the complainant who is the father of the victim on the very 

day of the incident. Immediately after receipt of the ejahar, the O/C 

Jamuguri Police Station registered the case vide Jamuguri PS case No. 

46/11 u/s 376(F) of the IPC. On that very moment, the victim was sent 

for medical examination and subsequently, the victim was sent to the 

court for recording her statement u/s 164 Cr.P.C. The Doctor (PW 1) 

Mrs. Indira Gogoi after thorough examination and ossification test 

opined that the actual age of the person was below 18 years, no injury 

marks seen on her private parts and any other parts of the body and 

no sign and symptoms of recent sexual intercourse was seen at the 

time of examination.  Therefore, the medical report submitted by the 

Doctor on the very day of the incident stated nothing about the sexual 

intercourse. Therefore, the victim cannot be stated to be a minor. 

25. The law is settled that the onus is always on the prosecution to 

prove affirmatively each ingredients of offence it seeks to establish and  

such onus never shifts. It is the duty of the defence to explain as to 

how and why in a rape case the victim and her mother falsely 

implicated the accused. The main evidence in all such cases is that of 

the victim herself, in practice a conviction for rape almost entirely 

depends on the credibility of the woman, so far as the essential 

ingredients are concerned, the other evidence being merely 

corroborative. It is not necessary that there should be independent 

corroboration of every material circumstances in the sense that the 

independent evidence in the case, apart from the testimony of the 

victim, should in itself be sufficient to sustain conviction. All that is 

required is that there must be some additional evidence rendering it 

probable that the story of the victim is true and that it is reasonably 

safe to act upon it. 

26. Learned counsel for the accused vehemently argued that had 

the victim been really raped by the accused, she sustained atleast 
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some injury on her body not only injury on her private parts. But in the 

present case, the doctor found not at all injury on the body of the 

victim.  

27.  It has been held in Babu 1984 Cr.L.J. (NOC)74 Rajasthan 

that - “ if the victim is unwilling to yield to sexual intercourse she is 

expected to receive injuries on her persons. The absence of injuries on 

the body of the prosecutrix, generally give rise to an inference that she 

was consenting party to koitas where the prosecutrix received multiple 

injuries on the various parts of her body, it indicates that she offered 

resistance when she was stopped to sexual intercourse.” 

 But in the instant case as stated above, no injury mark seen by 

the doctor not only on the private parts or any of the organ of the 

victim. As stated above, the victim is the prime witness in the present 

case. According to victim (PW 2) on 18-05-2011 at about 9 a.m. her 

mother and father went to market and no one else was at home.  

Accused Rajen Newar came to her house and asked where her father 

and mother had gone and when she informed both her parents had 

gone to market. She asked him to come only when her parent came 

back. She was taking rest in bed in stomach pain. At that time accused 

came and gagged her mouth and forcefully committed rape on her. At 

that time her father’s elder brother saw the incident and separated the 

accused from her and she informed him that she tells everything to 

her parents and thereafter the accused left her house. Now, the 

question comes how far we relay the statement of the victim. The first 

point is that according to the victim the incident took place at about 

10.30 a.m. But in her statement recorded u/s 164 Cr.P.C. she stated 

that the incident took place at about 1.30 p.m. On the other hand, 

according to PW 7 Sri Chandra Bahadur Dornal stated that the 

occurrence took place at noon. According to the victim it is Chandra 

Bahadur Dornal who on being seen the incident, separated the 

accused from her. But PW 7 stated nothing that on being seen the 

incident he separated the accused from the victim. Besides, PW 7 
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nowhere stated that he seen the accused in forcefully committing rape 

on the victim. It is PW 7 who simply stated in sign language that on 

the day of incident , on the bed the accused had gagged the mouth of 

the victim. He also stated that when he entered into the room, on 

seeing him the accused fled away. Therefore, the claim of the victim 

that PW 7 had seen the incident has not been proved by the PW 7 

himself. The another discrepancy as raised by learned counsel for the 

accused is that the victim in her examination-in-chief stated that at the 

relevant time her younger brothers Pradip and Pranab were playing 

outside whereas in cross-examination she admitted that both her 

younger brother were along with her at that time when she informed 

the accused that her parents were not at home. Besides, though the 

victim admitted in cross-examination that she suffered injury on her 

private parts due to forcible rape whereas the doctor examined the 

said injury sustained by her but neither doctor’s report nor the 

statement of doctor stated so. The doctor stated that she has not seen 

any kind of injury on the private parts or body of the victim. Therefore, 

the injury as claimed by the victim sustained in her private parts has 

not been proved by the doctor.  

28.  Another point raised by learned counsel for the accused about 

the difference of opinion as to the age of the victim. The incident took 

place on 18-05-2011. According to the complainant, the victim was 13 

years of age at the relevant point of time. The victim has given 

deposition in court on 24-02-2015 i.e. after about 4 years but the 

victim (PW 2) stated that on the date of deposition she was 16 years. 

If her age was on 18-05-2011 was 13 years then her age on the date 

of her deposition on 24-02-2015 would have been almost 17 years. 

The prosecution to prove her case submitted two certificates i.e. Ext. 4 

and 5. Ext. 4 is a Certificate of Birth issued by Director of Health 

Services stating that her date of birth is 13-05-1998 and her birth 

place at Tarajan and the victim was a daughter of Ram Bahadur 

Dornal. On the other hand, the victim in her statement admitted that 

she was born at Guwahati. But the Ext.5, the discharge certificate 
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shows that Nili Gurug, age-19 years, in the address – C/O Bahadur 

Gurung but in the said exhibit 5 above the writing of C/O Bahadur 

Gurung there was a newly writing the name of “Ram Bahadur” by 

different ink and different hand writing. Therefore, Ext. 5 cannot be 

relied in this case. On the other hand, as stated by Doctor that after 

ossification test victim was found below 18 years. Therefore, there is 

inconsistent statement amongst the witnesses about the age of the 

victim.   

29. Reverting to the evidence of the victim, it is found that the 

victim claimed that she was raped by the accused but the medical 

evidence failed to support her evidence. Even according to her, the 

incident was seen by her uncle (PW 7) but PW 7 nowhere stated that 

on being seen the incident he separated the accused from the victim 

neither his statement reveals that he seen the accused in committing 

rape on the victim. He simply stated that on the bed the accused had 

gagged the mouth of the victim. Therefore, the alleged eye witness no 

way supported the evidence of the victim. That apart, the medical 

evidence also nowhere supported the prosecution case. On the other 

hand, the evidence adduced by the defence i.e. DW 1 and DW 2 

reveals that there is a dispute and quarrel in between the accused and 

the complainant, firstly for a post of “Siksha Karmi” at Tarajan LP 

School and secondly there is a dispute in between complainant and 

accused for difference of political party.  

30. Learned counsel for the accused submitted that the evidence of 

DWs has to be taken into account at the same footing of the evidence 

of the prosecution witnesses. 

  Both the DWs have appeared on receipt of summons. It also 

appears that there were some suggestions made by learned counsel 

for the accused to some of the PWs as to the plea taken by accused in 

DWs.          
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31. Another point is to be discussed in the present case is that PW 

5 and PW 6 are turned hostile. It has been held in Bhagaban Vs. 

State of Haryana reported in 1976 SCR (2) 921 that  -“there is no 

legal bar based on the testimony of the hostile witnesses if 

corroborated by other reliable witnesses”. 

 Again it has also been held in Koli Lakhman Bhai Channa 

Bhai Vs. State of Gujrat, reported in AIR 2000 SC 210 ; 2000 

Crl.L.J. 408 that “evidence of hostile witnesses also can be relied 

upon to the extent to which it supports the prosecution version. 

Evidence of such witness cannot be treated as washed off the record. 

It remains admissible in the trial and there is no legal bar to base his 

conviction upon his testimony if corroborated by other reliable 

evidence.”    

32.      Here in the present case as discussed above, the hostile 

portion of evidence is no way corroborated with other evidence given 

by any of the witnesses in the court. As such, the said portion of the 

evidence cannot rely to convict the accused in the instant case.    

33. In view of the aforesaid discussions, based on evidence on 

record, the allegation of rape was doubtful and that the evidence of 

the prosecutrix does not inspire confidence for recording a conviction 

u/s 376 of the IPC.    

 

34.    The onus of proving the facts essential to the establishment of 

the charge against the accused lies upon the prosecutrix, and the 

evidence must be such as to exclude every reasonable doubt about the 

guilt of the accused. An accused can not be convicted of an offence on 

the basis of conjecture and suspicion. After taking into consideration, 

the entire material before it regarding complicity of the accused, the 

benefit of such doubt is given to the accused.  
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35.  Under such circumstances, the accused Rajen Newar is 

acquitted on benefit of doubt and set him at liberty forthwith.   

 

36. The liabilities of the bailor is hereby discharged.   

37.   Let the G.R Case No. 978/11 be sent to Ld. committal Court 

along with a copy of Judgment.  

38. Given under my Hand and Seal of this Court on this the 29th 

day of November, 2016. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

  

 

Dictated and corrected by me 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 
                   
Smt. R. Hazarika, Steno     

 


